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included. Telephone voice response and
“faxback’ systems would not be
included. The “HTML” interaction
between a server and a browser by
which the elements of a transaction are
solicited from a user would not be
included, but once assembled into a
transaction by the server, transmission
of the full transaction to another
corporate entity, such as a health plan,
would be required to comply.

Our regulations would apply to health
care clearinghouses when transmitting
transactions to, and receiving
transactions from, a health care provider
or health plan that transmits and
receives standard transactions (as
defined under “‘transaction’) and at all
times when transmitting to or receiving
electronic transactions from another
health care clearinghouse. The law
would apply to each health care
provider when transmitting or receiving
any electronic transaction.

The law applies to health plans for all
transactions.

Section 142.104 would contain the
following provisions (from section 1175
of the Act):

If a person desires to conduct a
transaction (as defined in § 142.103)
with a health plan as a standard
transaction, the following apply:

(1) The health plan may not refuse to
conduct the transaction as a standard
transaction.

(2) The health plan may not delay the
transaction or otherwise adversely
affect, or attempt to adversely affect, the
person or the transaction on the ground
that the transaction is a standard
transaction.

(3) The information transmitted and
received in connection with the
transaction must be in the form of
standard data elements of health
information.

As a further requirement, we would
require that a health plan that conducts
transactions through an agent assure
that the agent meets all the requirements
of part 142 that apply to the health plan.

Section 142.105 would state that a
person or other entity may meet the
requirements of § 142.104 by either—

(1) Transmitting and receiving
standard data elements, or

(2) Submitting nonstandard data
elements to a health care clearinghouse
for processing into standard data
elements and transmission by the health
care clearinghouse and receiving
standard data elements through the
clearinghouse.

Health care clearinghouses would be
able to accept nonstandard transactions
for the sole purpose of translating them
into standard transactions for sending
customers and would be able to accept

standard transactions and translate them
into nonstandard formats for receiving
customers. We would state in §142.105
that the transmission of nonstandard
transactions, under contract, between a
health plan or a health care provider
and a health care clearinghouse would
not violate the law.

Transmissions within a corporate
entity would not be required to comply
with the standards. For example, a
hospital that is wholly owned by a
managed care company would not have
to use the standards to pass encounter
information back to the home office, but
it would have to use the standard claims
transaction to submit a claim to another
health plan.

Although there are situations in
which the use of the standards is not
required (for example, health care
providers may continue to submit paper
claims and employers are not required
to use any of the standard transactions),
we stress that a standard may be used
voluntarily in any situation in which it
is not required.

B. Definitions

Section 1171 of the Act defines
several terms and our proposed rules
would, for the most part, simply restate
the law. The terms that we are defining
in this proposed rule follow:

1. Code Set

We would define ““code set’” as
section 1171(1) of the Act does: “‘code
set” means any set of codes used for
encoding data elements, such as tables
of terms, medical concepts, medical
diagnostic codes, or medical procedure
codes.

2. Employer

We would define “employer” as 26
U.S.C. 3401(d) does: “employer’” means
the person for whom an individual
performs or performed any service, of
whatever nature, as the employee of that
person or organization, except that:

a. If the person for whom the
individual performs or performed the
services does not have control of the
payment of wages for those services, the
term “employer’” means the person
having control of the payment of those
wages; and

b. In the case of a person paying
wages on behalf of a nonresident alien
individual, foreign partnership, or
foreign corporation, not engaged in
trade or business within the United
States, the term “employer’” means that
person.

3. Health Care Clearinghouse

We would define ““health care
clearinghouse’ as section 1171(2) of the

Act does, but we are adding a further,
clarifying sentence. The statute defines
a “‘health care clearinghouse’ as a
public or private entity that processes or
facilitates the processing of nonstandard
data elements of health information into
standard data elements. We would
further explain that such an entity is
one that currently receives health care
transactions from health care providers
and other entities, translates the data
from a given format into one acceptable
to the intended recipient and forwards
the processed transaction to appropriate
health plans and other clearinghouses,
as necessary, for further action.

There are currently a number of
private clearinghouses that perform
these functions for health care
providers. For purposes of this rule, we
would consider billing services,
repricing companies, community health
management information systems or
community health information systems,
value-added networks, and switches
performing these functions to be health
care clearinghouses.

4. Health Care Provider

As defined by section 1171(3) of the
Act, a “*health care provider” is a
provider of services as defined in
section 1861(u) of the Act, a provider of
medical or other health services as
defined in section 1861(s) of the Act,
and any other person who furnishes
health care services or supplies. Our
regulations would define ‘‘health care
provider” as the statute does and clarify
that the definition of a health care
provider is limited to those entities that
furnish, or bill and are paid for, health
care services in the normal course of
business.

For a more detailed discussion of the
definition of health care provider, we
refer the reader to our proposed rule,
HCFA-0045-P, Standard Health Care
Provider Identifier, published on May 7,
1998 (63 FR 25320).

5. Health Information

“Health information,” as defined in
section 1171 of the Act, means any
information, whether oral or recorded in
any form or medium, that—

 Is created or received by a health
care provider, health plan, public health
authority, employer, life insurer, school
or university, or health care
clearinghouse; and

« Relates to the past, present, or
future physical or mental health or
condition of an individual; the
provision of health care to an
individual; or the past, present, or
future payment for the provision of
health care to an individual.
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We propose the same definition for
our regulations.

6. Health Plan

We propose that a “‘health plan’ be
defined essentially as section 1171 of
the Act defines it. Section 1171 of the
Act cross refers to definitions in section
2791 of the Public Health Service Act
(as added by Public Law 104-191, 42
U.S.C. 300gg—-91); we would incorporate
those definitions as currently stated into
our proposed definitions for the
convenience of the public. We note that
many of these terms are defined in other
statutes, such as the Employee
Retirement Income Security Act of 1974
(ERISA), Public Law 93-406, 29 U.S.C.
1002(7) and the Public Health Service
Act. Our definitions are based on the
roles of plans in conducting
administrative transactions, and any
differences should not be construed to
affect other statutes.

For purposes of implementing the
provisions of administrative
simplification, a ““health plan’ would be
an individual or group health plan that
provides, or pays the cost of, medical
care. This definition includes, but is not
limited to, the 13 types of plans listed
in the statute. On the other hand, plans
such as property and casualty insurance
plans and workers compensation plans,
which may pay health care costs in the
course of administering nonhealth care
benefits, are not considered to be health
plans in the proposed definition of
health plan. Of course, these plans may
voluntarily adopt these standards for
their own business needs. At some
future time, the Congress may choose to
expressly include some or all of these
plans in the list of health plans that
must comply with the standards.

Health plans often carry out their
business functions through agents, such
as plan administrators (including third
party administrators), entities that are
under “administrative services only”
(ASO) contracts, claims processors, and
fiscal agents. These agents may or may
not be health plans in their own right;
for example, a health plan may act as
another health plan’s agent as another
line of business. As stated earlier, a
health plan that conducts HIPAA
transactions through an agent is
required to assure that the agent meets
all HIPAA requirements that apply to
the plan itself.

“Health plan” includes the following,
singly or in combination:

a. “Group health plan” (as currently
defined by section 2791(a) of the Public
Health Service Act). A group health
plan is a plan that has 50 or more
participants (as the term “participant” is
currently defined by section 3(7) of

ERISA) or is administered by an entity
other than the employer that established
and maintains the plan. This definition
includes both insured and self-insured
plans. We define “participant”
separately below.

Section 2791(a)(1) of the Public
Health Service Act defines “group
health plan’ as an employee welfare
benefit plan (as currently defined in
section 3(1) of ERISA) to the extent that
the plan provides medical care,
including items and services paid for as
medical care, to employees or their
dependents directly or through
insurance, or otherwise.

It should be noted that group health
plans that have fewer than 50
participants and that are administered
by the employer would be excluded
from this definition and would not be
subject to the administrative
simplification provisions of HIPAA.

b. “Health insurance issuer” (as
currently defined by section 2791(b) of
the Public Health Service Act).

Section 2791(b)(2) of the Public
Health Service Act currently defines a
“health insurance issuer’ as an
insurance company, insurance service,
or insurance organization that is
licensed to engage in the business of
insurance in a State and is subject to
State law that regulates insurance.

c. “‘Health maintenance organization”
(as currently defined by section 2791(b)
of the Public Health Service Act).

Section 2791(b) of the Public Health
Service Act currently defines a ““health
maintenance organization” as a
Federally qualified health maintenance
organization, an organization recognized
as such under State law, or a similar
organization regulated for solvency
under State law in the same manner and
to the same extent as such a health
maintenance organization. These
organizations may include preferred
provider organizations, provider
sponsored organizations, independent
practice associations, competitive
medical plans, exclusive provider
organizations, and foundations for
medical care.

d. Part A or Part B of the Medicare
program (title XVIII of the Act).

e. The Medicaid program (title XIX of
the Act).

f. A “Medicare supplemental policy”
as defined under section 1882(g)(1) of
the Act.

Section 1882(g)(1) of the Act defines
a ““Medicare supplemental policy” as a
health insurance policy that a private
entity offers a Medicare beneficiary to
provide payment for expenses incurred
for services and items that are not
reimbursed by Medicare because of
deductible, coinsurance, or other

limitations under Medicare. The
statutory definition of a Medicare
supplemental policy excludes a number
of plans that are generally considered to
be Medicare supplemental plans, such
as health plans for employees and
former employees and for members and
former members of trade associations
and unions. A number of these health
plans may be included under the
definitions of “group health plan™ or
“*health insurance issuer”, as defined in
a. and b. above.

g. A ““long-term care policy,”
including a nursing home fixed-
indemnity policy. A “long-term care
policy” is considered to be a health plan
regardless of how comprehensive it is.
We recognize the long-term care
insurance segment of the industry is
largely unautomated and we welcome
comments regarding the impact of
HIPAA on the long-term care segment.

h. An employee welfare benefit plan
or any other arrangement that is
established or maintained for the
purpose of offering or providing health
benefits to the employees of two or more
employers. This includes plans and
other arrangements that are referred to
as multiple employer welfare
arrangements (““MEWASs”) as defined in
section 3(40) of ERISA.

i. The health care program for active
military personnel under title 10 of the
United States Code.

j. The veterans health care program
under chapter 17 of title 38 of the
United States Code.

This health plan primarily furnishes
medical care through hospitals and
clinics administered by the Department
of Veterans Affairs for veterans with a
service-connected disability that is
compensable. Veterans with non-
service-connected disabilities (and no
other health benefit plan) may receive
health care under this health plan to the
extent resources and facilities are
available.

k. The Civilian Health and Medical
Program of the Uniformed Services
(CHAMPUS), as defined in 10 U.S.C.
1072(4).

CHAMPUS primarily covers services
furnished by civilian medical providers
to dependents of active duty members of
the uniformed services and retirees and
their dependents under age 65.

I. The Indian Health Service program
under the Indian Health Care
Improvement Act (25 U.S.C. 1601 et
seq.).

9I't)1is program furnishes services,
generally through its own health care
providers, primarily to persons who are
eligible to receive services because they
are of American Indian or Alaskan
Native descent.
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m. The Federal Employees Health
Benefits Program under 5 U.S.C. chapter
89.

This program consists of health
insurance plans offered to active and
retired Federal employees and their
dependents. Depending on the health
plan, the services may be furnished on
a fee-for-service basis or through a
health maintenance organization.

(Note: Although section 1171(5)(M) of the
Act refers to the “Federal Employees Health
Benefit Plan,” this and any other rules
adopting administrative simplification
standards will use the correct name, the
Federal Employees Health Benefits Program.
One health plan does not cover all Federal
employees; there are over 350 health plans
that provide health benefits coverage to
Federal employees, retirees, and their eligible
family members. Therefore, we will use the
correct name, the Federal Employees Health
Benefits Program, to make clear that the
administrative simplification standards apply
to all health plans that participate in the
Program.)

n. Any other individual or group
health plan, or combination thereof, that
provides or pays for the cost of medical
care.

We would include a fourteenth
category of health plan in addition to
those specifically named in HIPAA, as
there are health plans that do not
readily fit into the other categories but
whose major purpose is providing
health benefits. The Secretary would
determine which of these plans are
health plans for purposes of title Il of
HIPAA. This category would include
the Medicare Plus Choice plans that will
become available as a result of section
1855 of the Act as amended by section
4001 of the Balanced Budget Act of 1997
(Public Law 105-33) to the extent that
these health plans do not fall under any
other category.

7. Medical Care

“Medical care,” which is used in the
definition of health plan, would be
defined as current section 2791 of the
Public Health Service Act defines it: the
diagnosis, cure, mitigation, treatment, or
prevention of disease, or amounts paid
for the purpose of affecting any body
structure or function of the body;
amounts paid for transportation
primarily for and essential to these
items; and amounts paid for insurance
covering the items and the
transportation specified in this
definition.

8. Participant

We would define the term
“participant” as section 3(7) of ERISA
currently defines it: a “*participant” is
any employee or former employee of an
employer, or any member or former

member of an employee organization,
who is or may become eligible to receive
a benefit of any type from an employee
benefit plan that covers employees of
such an employer or members of such
an organization, or whose beneficiaries
may be eligible to receive any of these
benefits. An “‘employee” would include
an individual who is treated as an
employee under section 401(c)(1) of the
Internal Revenue Code of 1986 (26
U.S.C. 401(c)(2)).

9. Small Health Plan

We would define a “‘small health
plan’ as a group health plan or
individual health plan with fewer than
50 participants.

The HIPAA does not define a *‘small
health plan” but instead leaves the
definition to be determined by the
Secretary. The Conference Report
suggests that the appropriate definition
of a “‘small health plan” is found in
current section 2791(a) of the Public
Health Service Act, which is a group
health plan with fewer than 50
participants. We would also define
small individual health plans as those
with fewer than 50 participants.

10. Standard

Section 1171 of the Act defines
“standard,” when used with reference
to a data element of health information
or a transaction referred to in section
1173(a)(1) of the Act, as any such data
element or transaction that meets each
of the standards and implementation
specifications adopted or established by
the Secretary with respect to the data
element or transaction under sections
1172 through 1174 of the Act.

Under our definition, a standard
would be a set of rules for a set of codes,
data elements, transactions, or
identifiers promulgated either by an
organization accredited by the American
National Standards Institute or HHS for
the electronic transmission of health
information.

11. Transaction

“Transaction” would mean the
exchange of information between two
parties to carry out financial and
administrative activities related to
health care. A transaction would be any
of the transactions listed in section
1173(a)(2) of the Act and any
determined appropriate by the Secretary
in accordance with section 1173(a)(1)(B)
of the Act. We present them below in
the order in which we propose to list
them in the regulations text to
thisdocument and in the regulations
document for proposed standards for
these transactions that we will publish
later.

A “transaction” would mean any of
the following:

a. Health claims or equivalent
encounter information. This transaction
may be used to submit health care claim
billing information, encounter
information, or both, from health care
providers to health plans, either directly
or via intermediary billers and claims
clearinghouses.

b. Health care payment and
remittance advice. This transaction may
be used by a health plan to make a
payment to a financial institution for a
health care provider (sending payment
only), to send an explanation of benefits
or a remittance advice directly to a
health care provider (sending data only),
or to make payment and send an
explanation of benefits remittance
advice to a health care provider via a
financial institution (sending both
payment and data).

c. Coordination of benefits. This
transaction can be used to transmit
health care claims and billing payment
information between health plans with
different payment responsibilities where
coordination of benefits is required or
between health plans and regulatory
agencies to monitor the rendering,
billing, and/or payment of health care
services within a specific health care/
insurance industry segment.

In addition to the nine electronic
transactions specified in section
1173(a)(2) of the Act, section 1173(f)
directs the Secretary to adopt standards
for transferring standard data elements
among health plans for coordination of
benefits and sequential processing of
claims. This particular provision does
not state that these should be standards
for electronic transfer of standard data
elements among health plans. However,
we believe that the Congress, when
writing this provision, intended for
these standards to apply to the
electronic form of transactions for
coordination of benefits and sequential
processing of claims. The Congress
expressed its intent on these matters
generally in section 1173(a)(1)(B), where
the Secretary is directed to adopt “‘other
financial and administrative
transactions . . . consistent with the
goals of improving the operation of the
health care system and reducing
administrative costs’. Adoption of a
standard for electronic transmission of
standard data elements among health
plans for coordination of benefits and
sequential processing of claims would
serve these goals expressed by the
Congress.
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d. Health claim status. This
transaction may be used by health care
providers and recipients of health care
products or services (or their authorized
agents) to request the status of a health
care claim or encounter from a health
plan.

e. Enrollment and disenrollment in a
health plan. This transaction may be
used to establish communication
between the sponsor of a health benefit
and the health plan. It provides
enrollment data, such as subscriber and
dependents, employer information, and
primary care health care provider
information. The sponsor is the backer
of the coverage, benefit, or product. A
sponsor can be an employer, union,
government agency, association, or
insurance company. The health plan
refers to an entity that pays claims,
administers the insurance product or
benefit, or both.

f. Eligibility for a health plan. This
transaction may be used to inquire
about the eligibility, coverage, or
benefits associated with a benefit plan,
employer, plan sponsor, subscriber, or a
dependent under the subscriber’s
policy. It also can be used to
communicate information about or
changes to eligibility, coverage, or
benefits from information sources (such
as insurers, sponsors, and health plans)
to information receivers (such as
physicians, hospitals, third party
administrators, and government
agencies).

g. Health plan premium payments.
This transaction may be used by, for
example, employers, employees, unions,
and associations to make and keep track
of payments of health plan premiums to
their health insurers. This transaction
may also be used by a health care
provider, acting as liaison for the
beneficiary, to make payment to a health
insurer for coinsurance, copayments,
and deductibles.

h. Referral certification and
authorization. This transaction may be
used to transmit health care service
referral information between primary
care health care providers, health care
providers furnishing services, and
health plans. It can also be used to
obtain authorization for certain health
care services from a health plan.

i. First report of injury. This
transaction may be used to report
information pertaining to an injury,
illness, or incident to entities interested
in the information for statistical, legal,
claims, and risk management processing
requirements.

j. Health claims attachments. This
transaction may be used to transmit
health care service information, such as
subscriber, patient, demographic,

diagnosis, or treatment data for the
purpose of a request for review,
certification, notification, or reporting
the outcome of a health care services
review.

k. Other transactions as the Secretary
may prescribe by regulation. Under
section 1173(a)(1)(B) of the Act, the
Secretary shall adopt standards, and
data elements for those standards, for
other financial and administrative
transactions deemed appropriate by the
Secretary. These transactions would be
consistent with the goals of improving
the operation of the health care system
and reducing administrative costs.

C. Effective Dates—General

In general, any given standard would
be effective 24 months after the effective
date (36 months for small health plans)
of the final rule for that standard.
Because there are other standards to be
established than those in this proposed
rule, we specify the date for a given
standard under the subpart for that
standard.

If HHS adopts a modification to an
implementation specification or a
standard, the implementation date of
the modification would be no earlier
than the 180th day following the
adoption of the modification. HHS
would determine the actual date, taking
into account the time needed to comply
due to the nature and extent of the
modification. HHS would be able to
extend the time for compliance for small
health plans. This provision would be at
§142.106.

The law does not address scheduling
of implementation of the standards; it
gives only a date by which all
concerned must comply. As a result,
any of the health plans, health care
clearinghouses, and health care
providers may implement a given
standard earlier than the date specified
in the subpart created for that standard.
We realize that this may create some
problems temporarily, as early
implementers would have to be able to
continue using old standards until the
new ones must, by law, be in place.

At the WEDI Healthcare Leadership
Summit held on August 15, 1997, it was
recommended that health care providers
not be required to use any of the
standards during the first year after the
adoption of the standard. However,
willing trading partners could
implement any or all of the standards by
mutual agreement at any time during
the 2-year implementation phase (3-year
implementation phase for small health
plans). In addition, it was recommended
that a health plan give its health care
providers at least 6 months notice before
requiring them to use a given standard.

We welcome comments specifically
on early implementation as to the extent
to which it would cause problems and
how any problems might be alleviated.

D. Employer Identifier Standard

[Please label written and e-mailed
comments about this section with the
subject: EIN STANDARD.]

Section 142.602, Employer identifier
standard, would contain the employer
identifier standard. There is no
recognized standard for employer
identification as defined in the law.
That is, there is no standard that has
been developed, adopted, or modified
by a standard setting organization after
consultation with the National Uniform
Billing Committee, the National
Uniform Claim Committee, WEDI, and
the American Dental Association.
Therefore, we would designate a new
standard.

We are proposing as the standard the
employer identification number (EIN),
which is assigned by the Internal
Revenue Service (IRS), Department of
the Treasury.

The EIN is defined in 26 CFR
301.7701-12. We would define
“Employer identification number” (EIN)
as 26 CFR 301.7701-12 does: “Employer
identification number”’ is the taxpayer
identifying number of an individual or
other person (whether or not an
employer) that is assigned pursuant to
26 U.S.C. 6011(b) or corresponding
provisions of prior law, or pursuant to
26 U.S.C. 6109, and in which nine digits
are separated by a hyphen, as follows:
00-0000000.

1. Selection Criteria

The implementation team used the
criteria described in section I.B., Process
for Developing National Standards, to
evaluate the EIN as a candidate for the
employer identifier standard.

Criteria #1, #2, #4, and #6—The team
found that the EIN met these criteria in
that it is a nationally defined and
assigned employer identifier and is the
most widely used employer identifier in
the United States.

Criteria #3 and #5—The team found
that the EIN met these criteria in that it
is an identifier that is already in use in
the Accredited Standards Committee
(ASC) X12N Insurance Subcommittee
electronic transactions that require an
employer identifier, including the
transactions used for the Health Claim,
Enrollment and Disenrollment in a
Health Plan, Eligibility for a Health
Plan, and Health Plan Premium
Payment.

Criterion #7—The team found that the
EIN met criterion #7 in that it is
technologically independent of



32792

Federal Register/Vol. 63, No. 115/ Tuesday, June 16, 1998 /Proposed Rules

computer platforms and transmission
protocols.

Criterion #8—The team found that the
EIN met criterion #8 in that itis a
relatively short identifier that would fit
into many existing formats.

Criterion #9—The team found that the
EIN met criterion #9 in that it is an
identifier already assigned to each
employer for tax identification
purposes. Its adoption as a standard
would not result in additional data
collection or paperwork burdens on
users.

Criterion #10—The team found that
the EIN met criterion #10 in that it is
flexible enough to identify any
employer, regardless of services,
organization, or provider type.

2. Other Identifiers

We initially considered whether the
PAYERID, the 9 position numeric
identifier developed by HCFA as the
unique identifier for health plans, could
be used as the employer identifier.
Since all employers are already
enumerated by EIN, an entirely new
employer identifier would require
everyone to convert to a new identifier
in addition to the EIN, which would
still be used. Another key drawback to
the use of the PAYERID as the employer
identifier is the fact that the PAYERID
numbering scheme does not have
sufficient numbers available to
enumerate all health plans and all
employers. In addition, PAYERID’s data
capabilities were developed based on
the data requirements for health plans,
which are not the same as those for
employers. Based on these limitations,
the team believed that the PAYERID
would not meet criteria #1, #2, #4, #9,
and #10 and would not be acceptable as
a candidate for the employer identifier.

The EIN is the most widely used
employer identifier in the claim,
enrollment and disenrollment for a
health plan, eligibility for a health plan
and health plan premium payment
transactions. The D-U-N-S number and
the D—U—N-S+4 number, maintained by
Dun & Bradstreet, are sometimes used to
identify business entities including
employers in these transactions
(primarily in premium payment
transactions), but the EIN is used to a far
greater extent than any other identifier
to identify the employer of a participant.
Since the D-U-N-S and D-U-N-S+4
numbers were not widely used in the
claim, the enrollment and disenrollment
in a health plan, and the eligibility for
a health plan transactions, the team
believed that these numbers did not
meet criteria #1, #2, #4, and #9 and were
less appropriate than the EIN as
candidates for the employer identifier.

Because of the widespread use of the
EIN to identify the employer in health
transactions, we selected the EIN as the
national employer identifier standard
for use in those electronic health
transactions that require an employer
identifier.

Since the IRS is responsible for
issuing the EIN, we consulted with the
IRS on the legality and feasibility of
using the EIN as the standard employer
identifier for electronic health
transactions. On September 11, 1997,
we forwarded our request for IRS
concurrence, and on January 16, 1998,
IRS concurred.

Although the EIN is not confidential,
some employers may not wish to supply
the EIN because it is their tax
identifying number. We welcome
comments on this issue and on any
other possible problems that the use of
the EIN would cause for employers or
others who would need to obtain and
use the EIN in their electronic health
transactions.

E. Requirements

[Please label written and e-mailed
comments about this section with the
subject: Requirements]

We note that the law does not bind
employers to use the standard.
However, providers, health plans, and
health care clearinghouses are bound to
use the standard in electronic health
transactions. Any individual or other
entity that needs to know an employer’s
EIN for use in electronic health
transactions would obtain it directly
from the employer. The EIN is not
considered confidential and it may be
freely used and exchanged by employers
and others.

1. Health Plans

In § 142.604, Requirements: Health
plans, we would require health plans to
accept the EIN on all electronic
transactions and transmit the EIN on all
electronic transactions that require an
employer identifier. Federal agencies
and States may place additional
requirements on their health plans.

2. Health care clearinghouses

We would require in § 142.606 that
each health care clearinghouse use the
EIN on all electronic transactions that
require an employer identifier.

3. Health care providers

In § 142.608, Requirements: Health
care providers, we would require each
health care provider to use the EIN on
all transactions, wherever required, that
are electronically transmitted.

4. Employers

In §142.610, Requirements:
Employers, we would require each
employer to disclose its EIN, when
requested, to any entity that conducts
standard electronic transactions that
require that employer’s identifier.

We believe the authority to require
employers to disclose their EINs to
entities that are required to use these
numbers in electronic health care
transactions is implicit in the statutory
directive to the Secretary to adopt an
employer identification number for use
in the health care system. We note that
we have been unable to identify any
reason for an employer to refuse to
furnish the number to an entity that
conducts electronic health care
transactions since the EIN, unlike the
social security number, is not
information about a person. We note too
that access to the EIN does not give
access to specific tax information.

F. Effective Dates of the Employer
Identifier

Health plans would be required to
comply with our requirements as
follows:

1. Each health plan that is not a small
health plan would have to comply with
the requirements of 8§ 142.104 and
142.604 no later than 24 months after
publication of the final rule.

2. Each small health plan would have
to comply with the requirements of
88 142.104 and 142.604 no later than 36
months after the date of publication of
the final rule.

3. If HHS adopts a modification to a
standard or implementation
specification, the implementation date
of the modification would be no earlier
than the 180th day following the
adoption of the modification. HHS
would determine the actual date, taking
into account the time needed to comply
due to the nature and extent of the
modification. HHS would be able to
extend the time for compliance for small
health plans.

Failure to comply with standards may
well result in monetary penalties. The
Secretary is required by statute to
impose penalties of not more than $100
per violation on any person who fails to
comply with a standard, except that the
total amount imposed on any one
person in each calendar year may not
exceed $25,000 for violations of one
requirement. We will propose
enforcement procedures in a future
Federal Register document once the
industry has more experience with
using the standards.
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I11. Implementation of the Employer
Identification Standard

[Please label written and e-mailed
comments about this section with the
subject: Implementation]

A. Obtaining an EIN

The Internal Revenue Service
maintains the process for assigning
EINs. A business can obtain an EIN by
submitting, to the Internal Revenue
Service, Internal Revenue Service Form
SS—4, Application for Employer
Identification Number. Any business
that pays wages to one or more
employees is required to have an EIN as
its tax identifying number. A sole
proprietor who has no employees and
who files no excise or pension tax
returns is the only business person who
does not need to have an EIN as the tax
identifying number. We believe that
there would be few, if any, employers
that would not have an EIN for tax
identifying purposes.

The EIN is currently the employer
identifier in most widespread use in the
health claim, the enrollment and
disenrollment in a health plan, the
eligibility for a health plan, and the
health plan premium payment
transactions. If they conduct
administrative health transactions
electronically, health care providers,
health care clearinghouses, and health
plans would have to obtain and use the
EIN on all electronic transactions that
require an employer identifier.
Employers are not required by subtitle
F of HIPAA to use the EIN or conduct
standard electronic health transactions.
However, we believe that many
employers will find that it will be to
their advantage and will choose to do
so.

B. Organizations with Multiple EINs

We are aware that some organizations
have more than one EIN. We seek
comment from the public on whether it
is important, in order to avoid confusion
and achieve administrative
simplification, that one of these EINs be
used consistently in health transactions.
If use of one EIN is desirable, how
should it be chosen?

C. Approved Uses

Two years after adoption of this
standard (3 years for small health plans)
the EIN must be used as the employer
identifier in the health-related financial
and administrative transactions
identified in section 1173(a) that require
an employer identifier. The approved
uses of the EIN are detailed in 26 U.S.C.
6109 (i.e., income tax purposes and for
purposes of implementing certain
provisions of the Food Stamp Act of

1977 and the Federal Crop Insurance
Act). It may not be used in any activity
otherwise prohibited by law. The use of
the EIN for the purposes specified in
this proposed rule is covered under the
current approved uses for the EIN.

Examples of approved uses included
in this proposed rule are:

» Health care providers submitting
health claims to health plans
electronically would use the EIN to
identify the employers of the
participants in the health plan.

« Employers would use their EINs to
identify themselves in electronic
transactions making health plan
premium payments to health plans on
behalf of their employees.

« Employers and health care
providers would use the EIN to identify
the employer as the source or receiver
of information about eligibility.

« Employers would use their EINs to
identify themselves in electronic
transactions to enroll or disenroll their
employees in a health plan.

IV. New and Revised Standards

[Please label written and e-mailed
comments about this section with the
subject: Revisions.]

To encourage innovation and promote
development, we intend to develop a
process that would allow an
organization to request a revision or
replacement to any adopted standard or
standards.

An organization could request a
revision or replacement to an adopted
standard by requesting a waiver from
the Secretary of Health and Human
Services to test a revised or new
standard. The organization must, at a
minimum, demonstrate that the revised
or new standard offers an improvement
over the adopted standard. If the
organization presents sufficient
documentation that supports testing of a
revised or new standard, we want to be
able to grant the organization a
temporary waiver to test while
remaining in compliance with the law.
The waiver would be applicable to
standards that could change over time;
for example, transaction standards. We
do not intend to establish a process that
would allow an organization to avoid
using any adopted standard.

We would welcome comments on the
following: (1) How we should establish
this process, (2) the length of time a
proposed standard should be tested
before we decide whether to adopt it, (3)
whether we should solicit public
comments before implementing a
change in a standard, and (4) other
issues and recommendations we should
consider in developing this process.

Following is one possible process:

* Any organization that wishes to
revise or replace an adopted standard
must submit its waiver request to an
HHS evaluation committee (not
currently established or defined). The
organization must do the following for
each standard it wishes to revise or
replace:

+ Provide a detailed explanation, no
more than 10 pages in length, of how
the revision or replacement would be a
clear improvement over the current
standard in terms of the principles
listed in section I.B., Process for
developing national standards, of this
preamble.

+ Provide specifications and
technical capabilities on the revised or
new standard, including any additional
system requirements.

+ An explanation, no more than 5
pages in length, of how the organization
intends to test the standard.

e The committee’s evaluation would,
at a minimum, be based on the
following:

+ A cost-benefit analysis.

+ An assessment of whether the
proposed revision or replacement
demonstrates a clear improvement to an
existing standard.

+ The extent and length of time of the
waiver.

¢ The evaluation committee would
inform the organization requesting the
waiver within 30 working days of the
committee’s decision on the waiver
request. If the committee decides to
grant a waiver, the notification may
include the following:

+ Committee comments such as the
following:

— The length of time for which the
waiver applies if it differs from the
waiver request.

— The sites the committee believes
are appropriate for testing if they differ
from the waiver request.

— Any pertinent information
regarding the conditions of an approved
waiver.

* Any organization that receives a
waiver would be required to submit a
report containing the results of the
study, no later than 3 months after the
study is completed.

* The committee would evaluate the
report and determine whether the
benefits of the proposed revision or new
standard significantly outweigh the
disadvantages of implementing it and
make a recommendation to the
Secretary.

V. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, we are required to provide 60-
day notice in the Federal Register and
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solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

e The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

¢ The accuracy of our estimate of the
information collection burden.

* The quality, utility, and clarity of
the information to be collected.

¢ Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

Section 142.604 Requirements: Health
plans

Health plans would be required to
accept the EIN on all electronic
transactions and transmit the EIN on all
electronic transmissions that require an
employer identifier.

Section 3142.608 Requirements:
Health care providers

Each health care provider would be
required to obtain and use the EIN of the
employer on all electronically
transmitted standard transactions that
require it.

Section 142.610 Requirements:
Employers.

Each employer would have to disclose
its EIN, when requested, to any entity
that conducts standard electronic
transactions that require that employer’s
identifier.

Discussion

The emerging and increasing use of
health care EDI standards and
transactions raises the issue of the
applicability of the PRA. The question
arises whether a regulation that adopts
an EDI standard used to exchange
certain information constitutes an
information collection subject to the
PRA. However, for the purpose of
soliciting useful public comment we
provide the following burden estimates.

In particular, the initial burden on the
estimated 4 million health plans and 1.2
million health care providers to modify
their current computer systems software
would be 2 hours/$60 per entity, for a
total burden of 10.4 million hours/$312
million. While this burden estimate may
appear low, on average, we believe it to
be accurate. This is based on the
assumption that these and the other
burden calculations associated with

HIPAA administrative simplification
systems modifications may overlap and
is also based on the overwhelming
extent to which the EIN is already in use
in the health care community. This
average also takes into consideration
that (1) this standard may not be used
by several of the entities included in the
estimate, (2) this standard may already
be in use by several of the entities
included in the estimate, (3)
modifications may be performed in an
aggregate manner during the course of
routine business and/or, (4)
modifications may be made by
contractors, such as practice
management vendors, in a single effort
for a multitude of affected entities.

We invite public comment on the
issues discussed above. If you comment
on these information collection and
recordkeeping requirements, please e-
mail comments to JBurkel@hcfa.gov
(Attn:HCFA-0047) or mail copies
directly to the following:

Health Care Financing Administration,
Office of Information Services,
Information Technology Investment
Management Group, Division of
HCFA Enterprise Standards, Room
C2-26-17, 7500 Security Boulevard,
Baltimore, MD 21244-1850 Attn: John
Burke HCFA-0047, HCFA Reports
Clearance Officer

And,

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 10235, New Executive
Office Building, Washington, DC
20503, Attn: Allison Herron Eydt,
HCFA Desk Officer.

V1. Response to Comments

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, if we proceed with
a subsequent document, we will
respond to the comments in the
preamble to that document.

VII. Impact Analysis

As the effect of any one standard is
affected by the implementation of other
standards, it can be misleading to
discuss the impact of one standard by
itself. Therefore, we did an impact
analysis on the total effect of all the
standards in the proposed rule
concerning the national provider
identifier (HCFA-0045-P), which can be
found at 63 FR 25320.

We intend to publish in each
proposed rule an impact analysis that is

specific to the standard or standards
proposed in that rule, but the impact
analysis will assess only the relative
cost impact of implementing a given
standard. As stated in the general
impact analysis in HCFA-0045-P, we
do not intend to associate costs and
savings to specific standards.

Although we cannot determine the
specific economic impact of the
standard being proposed in this rule
(and individually each standard may
not have a significant impact), the
overall impact analysis makes clear that,
collectively, all the standards will have
a significant impact of over $100 million
on the economy. Also, while each
standard may not have a significant
impact on a substantial number of small
entities, the combined effects of all the
proposed standards may have a
significant effect on a substantial
number of small entities. Therefore, the
following impact analysis should be
read in conjunction with the overall
impact analysis.

Unfunded Mandates

This proposed rule has been reviewed
in accordance with the Unfunded
Mandates Reform Act of 1995 (UMRA)
(2 U.S.C. 1501 et seq.) and Executive
Order 12875. As discussed in the
combined impact analysis to which we
refer above (see 63 FR 25320), HHS
estimates that implementation of the
standards will require the expenditure
of more than $100 million by the private
sector. Therefore, the rule establishes a
Federal private sector mandate and is a
significant regulatory action within the
meaning of section 202 of UMRA (2
U.S.C. 1532). HHS has included this
statement to address the anticipated
effects of the proposed rules pursuant to
section 202.

These standards also apply to State
and local governments in their roles as
health plans or health care providers.
Thus, the proposed rules impose
unfunded mandates on these entities.
While we do not have sufficient
information to provide estimates of
these impacts, several State Medicaid
agencies have estimated that it would
cost $1 million per State or territory to
implement all of the HIPAA standards.
However, the costs that these standards
impose on these entities are well below
the UMRA section threshold that will
require additional analysis and
consultation; the Congressional Budget
Office analysis stated that *‘States are
already in the forefront in administering
the Medicaid program electronically;
the only costs—which should not be
significant—would involve bringing the
software and computer systems for the
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Medicaid programs into compliance
with the new standards.”

The anticipated benefits and costs of
this proposed standard, and other issues
raised in section 202 of the UMRA, are
addressed in the analysis below and in
the combined impact analysis. In
addition, pursuant to section 205 of the
UMRA (2 U.S.C. 1535), having
considered a reasonable number of
alternatives as outlined in the preamble
to this rule and in the following
analysis, HHS has concluded that the
rule is the most cost-effective alternative
for implementation of HHS’s statutory
objective of administrative
simplification.

Executive Order 12866

In accordance with the provisions of
Executive Order 12866, this proposed
rule was reviewed by the Office of
Management and Budget.

Specific Impact of Employer Identifier

This is the portion of the impact
analysis that relates specifically to the
standard that is the subject of this
regulation—the employer identifier.
This section describes specific impacts
that relate to the employer identifier.
However, as we indicated in the
introduction to this impact analysis, we
do not intend to associate costs and
savings to specific standards.

1. Affected Entities
a. Health Care Providers

Health care providers that conduct
electronic transactions with health
plans would have to obtain and use the
EIN to identify the employer in those
electronic transactions that require an
employer identifier. In most cases
health care providers currently obtain
and use the EIN of the employer in
those transactions that require an
employer identifier. Any negative
impact on health care providers
generally would be related to the initial
implementation period for providers
that currently use an identifier other
than the EIN to identify the employer in
electronic transactions. They would
incur implementation costs for
converting systems from other employer
identifiers to the EIN. Some health care
providers would incur those costs
directly and others would incur them in
the form of fee increases from billing
agents and health care clearinghouses.

b. Health Care Plans

Health care plans that engage in
electronic commerce would have to
modify their systems to use the EIN if
they do not currently use the EIN to
identify the employer in electronic
transactions that require an employer

identifier. In most cases health care
plans currently obtain and use the EIN
of the employer in those transactions
that require an employer identifier. The
conversion for health plans currently
using an employer identifier other than
the EIN would have a one-time cost
impact.

c. Health Care Clearinghouses

Health care clearinghouses would
have to modify their systems to transmit
the EIN if they do not currently use the
EIN to identify the employer in
electronic transactions that require an
employer identifier. In most cases
health care clearinghouses currently
obtain and use the EIN of the employer
in those transactions that require an
employer identifier. The conversion for
health care clearinghouses currently
using an employer identifier other than
the EIN would have a one-time cost
impact.

d. Employers

Each employer would have to disclose
its EIN, when requested, to any entity
that conducts standard electronic
transactions that require the employer’s
identifier. Entities that conduct
electronic transactions that require an
employer identifier commonly obtain
that identifier from the employer as a
normal business practice. This practice
would not change. Any impact on
employers would be the one-time
impact to disclose the EIN to entities
that have previously used a different
identifier for that individual.

2. Effects of Various Options

a. Guiding Principles for Standard
Selection

The implementation teams charged
with designating standards under the
statute have defined, with significant
input from the health care industry, a
set of common criteria for evaluating
potential standards. These criteria are
based on direct specifications in the
HIPAA, the purpose of the law, and
principles that support the regulatory
philosophy set forth in Executive Order
12866 of September 30, 1993, and the
Paperwork Reduction Act of 1995. In
order to be designated as a standard, a
proposed standard should:

« Improve the efficiency and
effectiveness of the health care system
by leading to cost reductions for or
improvements in benefits from
electronic HIPAA health care
transactions. This principle supports the
regulatory goals of cost-effectiveness
and avoidance of burden.

* Meet the needs of the health data
standards user community, particularly
health care providers, health plans, and

health care clearinghouses. This
principle supports the regulatory goal of
cost-effectiveness.

« Be consistent and uniform with the
other HIPAA standards—their data
element definitions and codes and their
privacy and security requirements—
and, secondarily, with other private and
public sector health data standards. This
principle supports the regulatory goals
of consistency and avoidance of
incompatibility, and it establishes a
performance objective for the standard.

« Have low additional development
and implementation costs relative to the
benefits of using the standard. This
principle supports the regulatory goals
of cost-effectiveness and avoidance of
burden.

« Be supported by an ANSI-
accredited standards developing
organization or other private or public
organization that will ensure continuity
and efficient updating of the standard
over time. This principle supports the
regulatory goal of predictability.

* Have timely development, testing,
implementation, and updating
procedures to achieve administrative
simplification benefits faster. This
principle establishes a performance
objective for the standard.

« Be technologically independent of
the computer platforms and
transmission protocols used in HIPAA
health transactions, except when it is
explicitly part of the standard. This
principle establishes a performance
objective for the standard and supports
the regulatory goal of flexibility.

« Be precise and unambiguous, but as
simple as possible. This principle
supports the regulatory goals of
predictability and simplicity.

» Keep data collection and paperwork
burdens on users as low as is feasible.
This principle supports the regulatory
goals of cost-effectiveness and
avoidance of duplication and burden.

« Incorporate flexibility to adapt more
easily to changes in the health care
infrastructure (such as new services,
organizations, and provider types) and
information technology. This principle
supports the regulatory goals of
flexibility and encouragement of
innovation.

We assessed the various options for
an employer identifier against the
principles listed above, with the overall
goal of achieving the maximum benefit
for the least cost. We found that the EIN
met all the principles. No other
candidate employer identifier is in
widespread use. No other candidate met
a majority of the principles, especially
those principles supporting the
regulatory goal of cost-effectiveness. We
are assessing the costs and benefits of
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the EIN, but we did not assess the costs
and benefits of other identifier options,
because they did not meet the guiding
principles.

b. Need to Convert

All health care providers, health
plans, and health care clearinghouses
that do not currently use the EIN to
identify the employer in electronic
health transactions that require an
employer identifier would have to
convert. Because the EIN is currently in
widespread use as an employer
identifier throughout the industry,
adopting the EIN would not require
conversion for most health care
providers, health plans or health care
clearinghouses. The selection of the EIN
imposes a far smaller burden on the
industry than any nonselected option
and presents significant advantages in
terms of cost-effectiveness, universality,
and flexibility.

c. Complexity of Conversion

The EIN does not contain embedded
intelligence. For those providers, health
plans, and health care clearinghouses
that must convert to use the EIN, the
complexity of the conversion would be
significantly affected by the degree to
which their processing systems
currently rely on intelligent employer
identifiers. Converting from one
unintelligent identifier to another is less
complex than modifying software logic
to obtain needed information from other
data elements. However, the use of an
unintelligent identifier like the EIN is
required in order to meet the guiding
principle of assuring flexibility.

In general, the shorter the identifier,
the easier it is to implement. It is more
likely that a shorter identifier, such as
the EIN, would fit into existing data
formats.

The selection of the EIN does not
impose a greater burden on the industry
in terms of the complexity of conversion
than the nonselected options.

List of Subjects in 45 CFR Part 142

Administrative practice and
procedure, Health facilities, Health
insurance, Hospitals, Medicaid,
Medicare, Reporting and recordkeeping
requirements.

Accordingly, 45 CFR subtitle A,
subchapter B, would be amended by
adding Part 142 to read as follows:

Note to Reader: This proposed rule is one
of several proposed rules that are being
published to implement the administrative
simplification provisions of the Health
Insurance Portability and Accountability Act
of 1996. We propose to establish a new 45
CFR Part 142. Proposed Subpart A—General
Provisions is exactly the same in each rule

unless we have added new sections or
definitions to incorporate additional general
information. The subparts that follow relate
to the specific provisions announced
separately in each proposed rule. When we
publish the first final rule, each subsequent
final rule will revise or add to the text that
is set out in the first final rule.

PART 142—ADMINISTRATIVE
REQUIREMENTS

Subpart A—General Provisions

Sec.
142.101
142.102

Statutory basis and purpose.

Applicability.

142.103 Definitions.

142.104 General requirements for health
plans.

142.105 Compliance using a health care
clearinghouse.

142.106 Effective date of a modification to
a standard or implementation
specification.

Subparts B—E [Reserved]

Subpart F—National Employer Identifier

Standard

142.602 National employer identifier
standard.

142.604 Requirements: Health plans.

142.606 Requirements: Health care
clearinghouses.

142.608 Requirements: Health care
providers.

142.610 Requirements: Employers.

142.612 Effective dates of the initial
implementation of the national employer
identifier standard.

Authority: Sections 1173 and 1175 of the
Social Security Act (42 U.S.C. 1320d-2 and
1320d-4). 4

Subpart A—General Provisions

§142.101 Statutory basis and purpose.
Sections 1171 through 1179 of the
Social Security Act, as added by section
262 of the Health Insurance Portability
and Accountability Act of 1996 (Pub. L.
104-191, 110 Stat. 2021), require HHS
to adopt national standards for the
electronic exchange of health
information in the health care system.
The purpose of these sections is to
promote administrative simplification.

§142.102 Applicability.

(a) The standards adopted or
designated under this part apply, in
whole or in part, to the following:

(1) A health plan.

(2) A health care clearinghouse when
doing the following:

(i) Transmitting a standard transaction
(as defined in §142.103) to a health care
provider or health plan.

(ii) Receiving a standard transaction
from a health care provider or health
plan.

(iii) Transmitting and receiving the
standard transactions when interacting
with another health care clearinghouse.

(3) A health care provider when
transmitting an electronic transaction as
defined in §142.103.

(b) Means of compliance are stated in
greater detail in §142.105.

§142.103 Definitions.

For purposes of this part, the
following definitions apply:

Code set means any set of codes used
for encoding data elements, such as
tables of terms, medical concepts,
medical diagnostic codes, or medical
procedure codes.

Employer means the following:

(1) The entity for whom an individual
performs or performed any service, of
whatever nature, as the employee of that
entity except that:

(i) If the entity for whom the
individual performs or performed the
services does not have control of the
payment of wages for those services, the
term “‘employer’” means the entity
having control of the payment of the
wages; and

(ii) In the case of an entity paying
wages on behalf of a nonresident alien
individual, foreign partnership, or
foreign corporation, not engaged in
trade or business within the United
States, the term “employer’” means that
entity.

(2) Any entity acting directly as an
employer, or indirectly in the interest of
an employer, in relation to an employee
benefit plan and includes a group or
association of employers acting for an
employer in that capacity.

Health care clearinghouse means a
public or private entity that processes or
facilitates the processing of nonstandard
data elements of health information into
standard data elements. The entity
receives health care transactions from
health care providers, health plans,
other entities, or other clearinghouses,
translates the data from a given format
into one acceptable to the intended
recipient, and forwards the processed
transaction to the appropriate recipient.
Billing services, repricing companies,
community health management
information systems, community health
information systems, and *‘value-added”
networks and switches that perform
these functions are considered to be
health care clearinghouses for purposes
of this part.

Health care provider means a
provider of services as defined in
section 1861(u) of the Social Security
Act, 42 U.S.C. 1395x, a provider of
medical or other health services as
defined in section 1861(s) of the Social
Security Act, 42 U.S.C. 1395x, and any
other person who furnishes or bills and
is paid for health care services or
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supplies in the normal course of
business.

Health information means any
information, whether oral or recorded in
any form or medium, that—

(1) Is created or received by a health
care provider, health plan, public health
authority, employer, life insurer, school
or university, or health care
clearinghouse; and

(2) Relates to the past, present, or
future physical or mental health or
condition of an individual, the
provision of health care to an
individual, or the past, present, or
future payment for the provision of
health care to an individual.

Health plan means an individual or
group plan that provides, or pays the
cost of, medical care. Health plan
includes the following, singly or in
combination:

(1) Group health plan. Group health
plan is an employee welfare benefit plan
(as currently defined in section 3(1) of
the Employee Retirement Income and
Security Act of 1974, 29 U.S.C. 1002(1)),
including insured and self-insured
plans, to the extent that the plan
provides medical care, including items
and services paid for as medical care, to
employees or their dependents directly
or through insurance, or otherwise,
and—

(i) Has 50 or more participants; or

(ii) Is administered by an entity other
than the employer that established and
maintains the plan.

(2) Health insurance issuer. A health
insurance issuer is an insurance
company, insurance service, or
insurance organization that is licensed
to engage in the business of insurance
in a State and is subject to State law that
regulates insurance.

(3) Health maintenance organization.
A health maintenance organization is a
Federally qualified health maintenance
organization, an organization recognized
as a health maintenance organization
under State law, or a similar
organization regulated for solvency
under State law in the same manner and
to the same extent as such a health
maintenance organization.

(4) Part A or Part B of the Medicare
program under title XVIII of the Social
Security Act.

(5) The Medicaid program under title
XIX of the Social Security Act.

(6) A Medicare supplemental policy
(as defined in section 1882(g)(1) of the
Social Security Act, 42 U.S.C. 1395ss).

(7) A long-term care policy, including
a nursing home fixed-indemnity policy.

(8) An employee welfare benefit plan
or any other arrangement that is
established or maintained for the
purpose of offering or providing health

benefits to the employees of two or more
employers.

(9) The health care program for active
military personnel under title 10 of the
United States Code.

(10) The veterans health care program
under 38 U.S.C. chapter 17.

(11) The Civilian Health and Medical
Program of the Uniformed Services
(CHAMPUS), as defined in 10 U.S.C.
1072(4).

(12) The Indian Health Service
program under the Indian Health Care
Improvement Act (25 U.S.C. 1601 et
seq.).

(13) The Federal Employees Health
Benefits Program under 5 U.S.C. chapter
89.

(14) Any other individual or group
health plan, or combination thereof, that
provides or pays for the cost of medical
care.

Medical care means the diagnosis,
cure, mitigation, treatment, or
prevention of disease, or amounts paid
for the purpose of affecting any body
structure or function of the body;
amounts paid for transportation
primarily for and essential to these
items; and amounts paid for insurance
covering the items and the
transportation specified in this
definition.

Participant means any employee or
former employee of an employer, or any
member or former member of an
employee organization, who is or may
become eligible to receive a benefit of
any type from an employee benefit plan
that covers employees of that employer
or members of such an organization, or
whose beneficiaries may be eligible to
receive any of these benefits.
“Employee” includes an individual who
is treated as an employee under section
401(c)(1) of the Internal Revenue Code
of 1986 (26 U.S.C. 401(c)(1)).

Small health plan means a group
health plan or an individual health plan
with fewer than 50 participants.

Standard means a set of rules for a set
of codes, data elements, transactions, or
identifiers promulgated either by an
organization accredited by the American
National Standards Institute or HHS for
the electronic transmission of health
information.

Transaction means the exchange of
information between two parties to
carry out the financial and
administrative activities related to
health care. It includes the following:

(1) Health claims or equivalent
encounter information.

(2) Health care payment and
remittance advice.

(3) Coordination of benefits.

(4) Health claims status.

(5) Enrollment and disenroliment in a
health plan.

(6) Eligibility for a health plan.

(7) Health plan premium payments.

(8) Referral certification and
authorization.

(9) First report of injury.

(10) Health claims attachments.

(11) Other transactions as the
Secretary may prescribe by regulation.

§142.104 General requirements for health
plans.

If a person conducts a transaction (as
defined in §142.103) with a health plan
as a standard transaction, the following
apply:

(a) The health plan may not refuse to
conduct the transaction as a standard
transaction.

(b) The health plan may not delay the
transaction or otherwise adversely
affect, or attempt to adversely affect, the
person or the transaction on the ground
that the transaction is a standard
transaction.

(c) The health information transmitted
and received in connection with the
transaction must be in the form of
standard data elements of health
information.

(d) A health plan that conducts
transactions through an agent must
assure that the agent meets all the
requirements of this part that apply to
the health plan.

§142.105 Compliance using a health care
clearinghouse.

(a) Any person or other entity subject
to the requirements of this part may
meet the requirements to accept and
transmit standard transactions by
either—

(1) Transmitting and receiving
standard data elements; or

(2) Submitting nonstandard data
elements to a health care clearinghouse
for processing into standard data
elements and transmission by the health
care clearinghouse and receiving
standard data elements through the
health care clearinghouse.

(b) The transmission, under contract,
of nonstandard data elements between a
health plan or a health care provider
and its agent health care clearinghouse
is not a violation of the requirements of
this part.

8§142.106 Effective date of a modification
to a standard or implementation
specification.

HHS may modify a standard or
implementation specification after the
first year in which HHS requires the
standard or implementation
specification to be used, but not more
frequently than once every 12 months.
If HHS adopts a modification to a
standard or implementation
specification, the implementation date
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of the modified standard or
implementation specification may be no
earlier than 180 days following the
adoption of the modification. HHS
determines the actual date, taking into
account the time needed to comply due
to the nature and extent of the
modification. HHS may extend the time
for compliance for small health plans.

Subparts B—E [Reserved]

Subpart F—National Employer
Identifier Standard

§142.602 National employer identifier
standard.

The employer identifier standard that
must be used under this subpart is the
employer identification number (EIN),
which is the taxpayer identifying
number of an individual or other entity
(whether or not an employer) that is
assigned pursuant to 26 U.S.C. 6011(b),
or corresponding provisions of prior
law, or pursuant to 26 U.S.C. 6109, and
in which nine digits are separated by a
hyphen, as follows: 00-0000000. The
EIN is assigned by the Internal Revenue
Service, U.S. Department of the
Treasury.

§142.604 Requirements: Health plans.
Each health plan must accept and
transmit the national employer
identifier of any employer that must be
identified by the national employer
identifier in any standard transaction.

§142.606 Requirements: Health care
clearinghouses.

Each health care clearinghouse must
use the national employer identifier of
any employer that must be identified by
the national employer identifier in any
standard transaction.

§142.608 Requirements: Health care
providers.

Each health care provider must use
the national employer identifier
wherever required on all transactions
the health care provider transmits
electronically.

§142.610 Requirements: Employers.

Each employer must disclose its EIN,
when requested, to any entity that
conducts standard electronic
transactions that require that employer’s
identifier.

§142.612 Effective dates of the initial
implementation of the national employer
identifier standard.

(a) Health plans. (1) Each health plan
that is not a small health plan must
comply with the requirements of
8§142.104 and 142.604 by [24 months
after the effective date of the final rule
in the Federal Register].

(2) Each small health plan must
comply with the requirements of
88§142.104 and 142.604 by [36 months
after the effective date of the final rule
in the Federal Register].

(b) Health care clearinghouses and
health care providers. Each health care
clearinghouse and health care provider
must begin using the standard specified
in 8 142.602 by [24 months after the
effective date of the final rule in the
Federal Register].

Dated: April 17, 1998.

Donna E. Shalala,

Secretary.

[FR Doc. 98-15782 Filed 6-15-98; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket No. 98-67; FCC 98-90]

Telecommunications Relay Services
and Speech-to-Speech Services for
Individuals With Hearing and Speech
Disabilities

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: On May 14, 1998, the
Commission adopted a Notice of
Proposed Rulemaking (NPRM) regarding
telecommunications relay services
(TRS) and speech-to-speech (STS) relay
services, for persons with hearing and
speech disabilities. We believe that our
proposed rule amendments will
enhance the quality of TRS, and
broaden the potential universe of TRS
users. The proposals set forth in the
NPRM are intended to further promote
access to telecommunications for the
millions of persons with disabilities
who might otherwise be foreclosed from
participation in our increasingly
telecommunications and information-
oriented society. Rules proposed in the
NPRM would require that, within two
years of the publication in the Federal
Register of a Report and Order in this
proceeding, common carriers providing
voice transmission service must ensure
that nationwide STS relay services are
available to users with speech
disabilities throughout their service
area. Rules proposed in the NPRM also
would amend the Commission’s current
mandatory minimum standards for TRS
service to improve the effectiveness of
these rules and their application to TRS
service.

DATES: Written comments are due on or
before July 20, 1998. Reply comments

are due on or before September 14,
1998. Written comments by the public
on the proposed information collections
are due July 20, 1998.

ADDRESSES: Office of the Secretary,
Room 222, Federal Communications
Commission, 1919 M Street, NW,
Washington, DC 20554. In addition to
filing comments with the Secretary, a
copy of any comments on the
information collections contained
herein should be submitted to Judy
Boley, Federal Communications
Commission, Room 234, 1919 M Street,
N.W., Washington, DC 20554, or via the
Internet to jboley@fcc.gov, and to
Timothy Fain, OMB Desk Officer, 10236
NEOB, 725—17th Street, N.W.,
Washington, DC 20503 or via the
Internet to fain__t@al.eop.gov.

FOR FURTHER INFORMATION CONTACT: Kris
Monteith, 202/418-1098 (Voice), 202/
418-0484 (TTY), 202/418-2345 (FAX),
kmonteit@fcc.gov, Network Services
Division, Common Carrier Bureau. For
additional information concerning the
information collections contained in
this NPRM contact Judy Boley at 202—
418-0214, or via the Internet at
jboley@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM) in the
matter of Telecommunications Relay
Services and Speech-to-Speech Services
for Individuals with Hearing and
Speech Disabilities, (CC Docket No. 98—
67, adopted May 14, 1998, and released
May 20, 1998). The full text of the
NPRM is available for inspection and
copying during the weekday hours of 9
a.m. to 4:30 p.m. in the Commission’s
Reference Center, Room 239, 1919 M
Street, N.W., or copies may be
purchased from the Commission’s
duplicating contractor, ITS, Inc., 2100 M
Street, N.W., Suite 140, Washington
D.C. 20037, 202/857-3800. Written
comments must be submitted by the
Office of Management and Budget
(OMB) on the proposed information
collections on or before August 17,
1998.

Paperwork Reduction Act of 1995

This NPRM contains proposed
information collection. The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites the general public and the Office
of Management and Budget (OMB) to
comment on the information collections
contained in this NPRM, as required by
the Paperwork Reduction Act of 1995,
Public Law No. 104-13. Public and
agency comments are due at the same
time as other comments on this NPRM;
OMB comments are August 17, 1998.



